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standards on Sukuk in choosing
the most authentic
Islamic principles
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Universiti Utara Malaysia, Sintok, Malaysia
Abstract
Purpose – This paper aims to analyse the new standards on Sukuk which was issued by the
Accounting and Auditing Organization for Islamic Financial Institution (AAOIFI) as a result of the
strong critics posed by Shaykh Taqi in the end of 2007 that 85 percent of Sukuk issuance were not in
line with the teachings of Shariah.
Design/methodology/approach – This study reviewed samples of Sukuk prior and after the new
AAOIFI pronouncement by focusing on controversial areas such as ownership transfer, pricing and
guarantee element. This paper used content analysis approaches to analyse the pronouncement and the
samples.
Findings – The findings showed that there were negligible changes on the principle term and
condition (PTC) of the Sukuk after the pronouncement, thus it did not have much effect in changing the
Shariah Advisors and industry players when deciding more authentic principles and decisions.
Originality/value – Based on the findings, it is acceptable that the advisors tried their very best in
making efforts to minimize controversial decisions as to suit current financial practices.
Keywords Sukuk, Shariah authenticity, Standards, Guideline, Framework, Best practice, Accounting,
Islam
Paper type Research paper
Nomenclature
Lists of selected Sukuk (PTC)
A ¼ Englotechs Holding Bhd (Englotechs)
B ¼ Kwantas SPV Sdn Bhd (SPV)
C ¼ Konsortium Lebuhraya Utara-Timur (KL)
D ¼ Senai-Desaru Expressway Berhad (SDEB)
E ¼ TTM Sukuk Berhade
F ¼ GovCo
G ¼ Malaysia Airports Capital Berhad
H ¼ TSH Sdn.Bhd
I ¼ Saudi Electricity Company (SEC)
1. Introduction
As reported by almost all leading newspapers in Malaysia on 24 March 2007, the Central
Bank of Malaysia (BNM) has granted full fledge Islamic bank license to Maybank
Berhad in order to transform its Islamic window into independent Islamic bank.
The current issue and full text archive of this journal is available at
www.emeraldinsight.com/1759-0817.htm
This paper is part of the authors’ research entitled: “Supreme Islamic Quality System: Islamic
Financial System”. This research is funded by Fundamental Research Grant of Ministry of
Higher Education of Malaysia.
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With assets valued at AS$6.4 billion, this move will definitely boost the Islamic
finance industry and “Maybank Islamic” bank will become the largest Islamic finance
provider in Asia Pacific, leaving Bank Islam Malaysia Berhad (BIMB) as the second
largest Islamic commercial bank. This is correct without considering Bank Rakyat’s
assets, as it is a co-operative based bank.
In the meantime, the rapid development of Islamic finance should be analysed in
detail as follows:
. The development shows that Islamic finance communities in Malaysia are very
open and receptive as these characteristics help them in absorbing various
Islamic financial products and services.
. The political and investment climaxes in Malaysia help in digging confident in
foreign investors to invest in Malaysia plus increasing doubt on Western
perceptions towards Muslim in Western countries because of Islamifobia.
On the other hand, one may say that Islamic finance practices in the Middle East are
more Shariah-compliant when compared with what has been practiced in Malaysia.
This is due to a few reasons, among others: they gave wider opportunity to Islamic
scholars to be innovative in structuring strong Shariah-compliant products; and the
structure of Islamic financial systems there derived from property industry which is
not a duplication of conventional finance. In contrast, the Islamic financial system in
Malaysia is derived from conventional banking and normally a subsidiary of
conventional banks, and in many occasions one may say that Islamic scholars seem to
be tied up with the customary practices of conventional banking (Asmadi, 2008).
In order to promote Malaysia as an Islamic financial hub, and to avoid any obstacles
to invite Middle Eastern investments such as any claim that Islamic finance in
Malaysia lesser in term of adapting authentic Islamic principles, BNM has granted few
licenses to foreign players. Consequently, local-based and foreign-based Islamic banks
compete in applying the best Shariah principles in order to attract multibillion Islamic
conservative investors.
Many statements have been made by various parties in criticizing the practices of
the Islamic financial system. These criticisms were not merely from people outside the
industry, but came from those who are involved in the industry. Their statements are
as follows.
President of General Committee of Islamic Financial Institutions (IFIs), Shaykh
Salih Ali Kamel declared in his statement at International Forum on Economics
Development and Poverty Alleviation at Kuala Lumpur on 3 September 2007 that:
“Most of Islamic banks that offer Islamic banking services did not follow the
procedures and the Shariah rulings” (Berita Harian, 4 September 2007).
Asmadi (2010) in his research found that the practice of pre-signing in Islamic banks
may not suit the best practices which are described clearly in the textual evidences.
Few international standards rejected such practices.
Prior to that, Shaykh Taqi Usmani in his published statement had criticised Islamic
financial product in 2008 by announcing that 85 percent of Sukuk issuances were not in
line with Shariah ruling.
Sharifah (2004) had highlighted in her thesis entitled: “Debt financing in Islamic
finance: practice in BIMB” that there were few questionable issues with regards















































considering social obligation that is upheld by Shariah. Furthermore, in the event of
default, the bank also charges many types of penalties which show that the banks are
upholding profit based objective only. It seems that the Islamic bank is at par with
conventional bank in upholding profit as its ultimate endeavor.
Al-Harran (1993) criticised Islamic banking by saying that Islamic bank is
extremely upholding profit as its main objective:
The objective of an Islamic bank should not be profit maximization, irrespective of the means,
but rather maximisation of social benefit that is to provide credit to the poor who have the
talent and expertise but cannot provide collateral to the conventional institutions and to
create harmony in society based on the Islamic concept of sharing and caring in order to
achieve economic, financial and political stability in the country.
Ibn Asyur (2010) has stressed in his writing that most of the writing and discussions
on Islamic banks were focusing on profitability of Islamic banking industries as the
discussions on social obligations of Islamic banking rarely occurred. On the other
hand, Sharifah (2004) also highlighted that contract ceremony in Islamic banking
practices have not been taken care seriously by Islamic banks although contract is an
important part to determine its validity.
Abu Zahrah (1997) explicitly mentioned that any defect in the pillars of contract
may invalidate the contract. Therefore, both parties should observe the way how they
transacted carefully to ensure that their transaction is free from prohibited elements.
Apart from that, several past studies focused on the Shariah-compliant framework
and they found that there was no Shariah-compliant audit done in any financial
institution to assess whether the transaction made by IFIs is free from unlawful
transaction which is outlined by the Qur’an and Sunnah. This is due to the
non-availability of a Shariah auditor association which could act as reference centre and
collect information on the Shariah auditing standards (Manan, 2006; Kasim et al., 2009).
At the same time also, there seem to be overdependence of IFIs on the Shariah secretariat
to do Shariah audit as most of their Shariah members are part timers, mostly academics.
This is supported by the study done by Rahman (2008) where he categorised the
Shariah compliance audit into ex ante compliance (take place upon and during
implementation of the bank’s dealings) and ex post compliance (take place after the
execution of the contracts). He found that very few IFIs undertake ex post Shariah
compliance process and there is a need for external and internal auditors to work closely
with Shariah advisor to ensure Shariah compliance of Islamic financial activities.
Meanwhile, Zurina et al. (2010) proposed a Shariah Compliance Audit Framework to
mitigate non-compliance risk in the operation of IFI and to enable the Shariah
committee to express an opinion that the operations of IFI are conducted in accordance
with the fatwas, guidelines and frameworks. This framework relies on the information
from the audit work performed on various aspects of the operations including
documentation, reporting systems and employees’ involvement in the operations.
In addition to the above discussion, there are several studies focused on
the frameworks, guidelines and issues in the Sukuk (Al-Bashir, 2008; Tan, 2010;
Edil et al., 2008).
For instance Al-Bashir (2008) highlighted the issues faced by Sukuk market
especially in issues of capital guarantee, contractual structures, pricing, the issues
pertaining to rating of Sukuk, harmonization of Shariah rules, and problems involved in
















































for these issues; it requires a close cooperation and more interaction between financial
experts and Shariah scholars. In addition, Tan (2010) highlighted several issues
surrounding Sukuk which include Sukuk holder’s ownership, selling of receivables and
debts, stipulation of incentive for the manager and stipulation of loans to investors
and promise to re-purchase assets at face value. He also proposed institutions such
as Islamic Financial Services Board develop unified frameworks which will benefit
the IFIs.
Among the listed studies, only Edil et al. (2008) focused on the accounting standards
in Sukuk where they highlighted the importance of having an appropriate accounting
standards in Islamic financial instruments especially Sukuk. They also note that it is
vital to include transparency in method, ratio and process to disburse profit as well as
to comply with the Shariah requirement of ensuring fair and just profit sharing and
distribution between manager and Sukuk holders.
On the other hand, one should not ignore the Maqasid Shariah in developing
Supreme Islamic Financial Quality as the emphasis on the implementation of Maqasid
Shariah in Islamic financial system is on the rise. This is due to the fact that many
products which have been structured for the time being have complied with the basic
form and explicit structure of Islamic contract only but they may not fulfill the
substance or the Spirit of Shariah (Maqasid ).
Maqasid Shariah is an Arabic term which is a combination of two words, Maqasid
and Shariah. Maqasid is a plural word for Maqsad, derived from a root word al-qasd.
It literally means going towards something, or direction, or walking in straight line. The
word al-qasd refers to a wooden staff or crosier where it benefits humans in terms of
assisting and guiding him or her to walk. Therefore, according to scholars, the relation
between semantic meanings of al-maqsad with its terminology is the promulgation
towards al-qasadiyah is a first task of Shariah, where it guides and drives human actions
towards the actions which are tantamount to the will of Allah Almighty when He reveals
the ruling (Al-Fayruz, 1997, p. 449, 1992, p. 632; Al-Hasani, 1995, pp. 114-15).
In term of Maqasid al-shariah as a combination of words is defined as ultimate
objective, which reflect the observed integral elements for human that derived from the
given rulings, or the direct meanings of the divine texts. Few words are used concurrently
to express the meaning of Maqasid namely the spirits of Shariah, the objectives of Shariah,
ultimate aims, and Maslahah (Al-Syatibi, 1991, p. 3; Ibn ‘Asyur, 1998, p. 171).
In discussing the Maqasid Shariah, one must understand that the five basic
elements in the spirit of Shariah are to protect concurrently life, religion, dignity
(includes lineage), intellect and wealth. The sequence of listed elements is not to show
the preference in protecting them, where in essence, any negligence or inability in
acquiring and protecting one of the elements will harm the humanitarian of human
(Al-Syatibi, 1991, p. 25; Asmadi, 2003).
Scholars have determined those five elements as the spirit of Shariah because of
the ways that Islam emphasises them and subsequently Islam propagates the ways to
protect them as well as the consequences of those who are neglecting them, or accumulating
them by non-legitimized ways. For instance, as Islam propagates acquiring wealth, Islam
also determines the way for humans to achieve their endeavors to accumulate wealth in an
ethical manner as an absolute human intellect will only drive humans towards disastrous,
















































Therefore, in few circumstances, Shariah explains in detail the way to protect the
wealth, for instance, the rules of mitigating risk in giving debt (al-mudayanah),
inheritance and the penalty of theft are mentioned explicitly and comprehensively in
the divine texts. In fact, the detail of the explanation in those rules has crystallized
where Islam also dictates the evidences that could be used in financial litigation in
facing any disputes among contracted parties.
Meanwhile, when Shariah provides general principles and concepts, it does not
mean the incomprehensiveness of divine texts, but the generality of the texts is a
blessing from Allah Almighty that the places and customary practices are changeable
and not in permanent. Thus, humans should be given opportunity to interpret their
surrounding world by those general principles.
In the meantime, Shariah dictates that the rule, which contains the spirit of Shariah,
is to implement it. Therefore, it is not the Maqasid Shariah when someone omitted the
God’s rule (Al-Hasani, 1995, pp. 115-16). For instance, the practice of taking riba is
prohibited because the Maqasid Shariah is to avoid it. Therefore, any excuse in taking
riba by giving any reason of implementing Maqasid Shariah is rejected as the Maqasid
Shariah in financial dealing is to avoid riba.
In describing the specific Maqasid Shariah in contracts, scholars discussed that
every contract in Shariah financial contracts has its specific objectives or Maqasid
Juz’i. Maqasid Shariah Juz’i can be defined as the ultimate aim for the specific rule
when Allah Almighty enacted such rule. For instance, Allah Almighty enacted pledged
contract is to secure the debt in order to protect the debtee right as well as He Almighty
enacted marriage in order to permit sexual intercourse between husband and wife and
to increase the number of prophet’s followers (peace be upon him).
Therefore, thorough analyses have to be done in order to conclude the Maqasid Juz’i
of the following contracts:
. As for sale purchase contract, Islam permits selling a subject, which is, exists in
order to avoid any uncertainty to the counterparty. If the subject matter is to
exist in a future time, Islam minimizes the uncertainties by stipulating the
determination of certain features of subject matter and the date of delivery to
avoid any possibility of dispute among contracted parties which will definitely
affect the human brotherhood. Thus, the Maqasid of sale purchase contract is a
means to exchange subject matters and obtaining ownership in sincere way in
order to fulfill human needs of many matters.
. In Ijarah or leasing contract, the subject matter is a usufruct of tangible asset. It is
intangible asset, which is derived from the usage of tangible asset in future. As it is
a contract against something, which does not exist in the time of contract, it must
determine the duration of the leasing to avoid gharar element in the contract.
This contract accommodates the needs of the human to use the asset without
holding its ownership. In other words, the legal right belongs to the owner,
i.e. lessee but the beneficial right belongs to lessor. Subsequently, the validation of
the leasing contract is subject to the existence of the asset; therefore, the owner has
to ensure that the asset is safe and available to be used at all time. In the meantime,
the lessor is liable to maintain the performance of the asset in order to keep it fit to
use. In essence, Shariah separates between the responsibilities of the owner and
the lessor. However, if the total damage is derived from the negligence of lessor, he
















































Therefore, scholars have separated between two kinds of maintenance namely
primary maintenance to keep the asset fit for usage, and secondary maintenance
which could assist the usage of the asset. Typically, for house leasing, the owner is
responsible for maintaining the keys, doors, pillars, roofs and walls of the house
while the lessor is obliged to maintain anything which assists the lessor to use the
leased house. If the lessor loses the key unintentionally, or without neglecting it, the
owner has to provide the new key because the lessor is a trustee and not a guarantor.
Similarly in leasing vehicle, the owner is obliged to protect the vehicle from damage
and theft, while the customer is responsible for maintaining it such as tires, petrol,
basic repairing of the engine, so on and so forth. Notwithstanding the same, it shows
that the spirit of leasing contract is to provide the specific benefit of the asset against
predetermine rental amount where the owner and the hirer have their own
obligations to safeguard and to maintain the subject matter.
. As in partnership contracts such as Mudharabah and Musyarakah, the objectives
of the contracts are risk sharing between two parties namely Mudharib
(entrepreneur) and rab al-mal (capital owner) in Mudharabah, and two or more
Musyarik (partners) in Musyarakah. Within the Mudharabah contract structure
for instance, capital owner can mitigate the risk of the investment by stipulating
the entrepreneur with stipulations, which can narrow down the usage of the fund
in a particular investment. However, any stipulation to guarantee the capital as
well as the profit is prohibited as the Shariah says the profit must come together
with liability. Hence, the spirit of partnership contracts is risk sharing among
investors and the element of trust is a significant element in these contracts.
2. Objective
This paper aims to analyse new standards on Sukuk[1] which was issued by
Accounting and Auditing Organization for Islamic Financial Institution (AAOIFI) as a
result from the strong critics by its Shariah Chairman, Shaykh Taqi at the end of 2007
that 85 percent of Sukuk issuance were not in line with the teaching of Shariah[2].
Subsequent to that, AAOIFI had issued AAOIFI (2007, 2008) Shariah standards
concerning Sukuk in February 2008.
In the statement, AAOIFI advises IFIs and Shariah Supervisory Boards to adhere to
the following matters when issuing Sukuk[3].
First. Sukuk, to be tradable, must be owned by Sukuk holders, with all rights and
obligations of ownership, in real assets, whether tangible, usufructs or services, capable
of being owned and sold legally as well as in accordance with the rules of Shariah, in
accordance with articles (2) and (5/1/2) of the AAOIFI Shariah Standard (17) on
Investment Sukuk. The manager issuing Sukuk must certify the transfer of ownership
of such assets in its (Sukuk) books, and must not keep them as his own assets.
Second. Sukuk, to be tradable, must not represent receivables or debts, except in the case
of a trading or financial entity selling all its assets, or a portfolio with a standing financial
obligation, in which some debts, incidental to physical assets or usufruct, were included
unintentionally, in accordance with the guidelines mentioned in AAOIFI Shariah
Standard (21) on Financial Papers.
Third. It is not permissible for the manager of Sukuk, whether the manager acts as
Mudarib (investment manager), or Sharik (partner), or Wakil (agent) for investment,















































expected earnings. It is permissible, however, to establish a reserve account for the
purpose of covering such shortfalls to the extent possible, provided the same is
mentioned in the prospectus. It is not objectionable to distribute expected earnings, on
account, in accordance with article (8/8) of the AAOIFI Shariah Standard (13) on
Mudaraba, or to obtaining project financing on account of the Sukuk holders.
Fourth. It is not permissible for the Mudarib (investment manager), Sharik (partner),
or Wakil (agent) to undertake {now} to re-purchase the assets from Sukuk holders or
from one who holds them, for its nominal value, when the Sukuk are extinguished, at
the end of its maturity. It is, however, permissible to undertake the purchase on the
basis of the net value of assets, its market value, fair value or a price to be agreed, at the
time of their actual purchase, in accordance with article (3/1/6/2) of AAOIFI Shariah
Standard (12) on Sharikah (Musharaka) and Modern Corporations, and articles (2/2/1)
and (2/2/2) of the AAOIFI Shariah Standard (5) on Guarantees.
It is known that a Sukuk manager is a guarantor of the capital, at its nominal value,
in case of his negligent acts or omissions or his non-compliance with the investor’s
conditions, whether the manager is a Mudarib (investment manager), Sharik (partner)
or Wakil (agent) for investments.
In case the assets of Sukuk of al-Musharakah, Mudarabah, or Wakalah for
investment are of lesser value than the leased assets of “Lease to Own” contracts
(Ijarah Muntahia Bittamleek), then it is permissible for the Sukuk manager to undertake
to purchase those assets – at the time the Sukuk are extinguished – for the remaining
rental value of the remaining assets; since it actually represents its net value.
Fifth. It is permissible for a lessee in a Sukuk al-Ijarah to undertake to purchase the
leased assets when the Sukuk are extinguished for its nominal value, provided he
{lessee} is not also a partner, Mudarib, or investment agent.
Sixth. Shariah Supervisory Boards should not limit their role to the issuance of
fatwa on the permissibility of the structure of Sukuk. All relevant contracts and
documents related to the actual transaction must be carefully reviewed {by them}, and
then they should oversee the actual means of implementation, and then make sure that
the operation complies, at every stage, with Shariah guidelines and requirements as
specified in the Shariah standards. The investment of Sukuk proceeds and the
conversion of the proceeds into assets, using one of the Shariah-compliant methods of
investments, must conform to article (5/1/8/5)7 of the AAOIFI Shariah Standard (17).
Furthermore, the Shariah Board advises IFIs to decrease their involvements in
debt-related operations and to increase true partnerships based on profit and loss
sharing in order to achieve the objectives of the Shariah.
3. Methodology
Originally this paper is part of the research that applies qualitative research
approaches, among others, content analysis, interviews, observations and descriptive
analysis using fiqh muqaran (comparison analysis for Islamic sciences).
At the first phase, the study conducted data collection from libraries through collecting
appropriate books, journals, other publications and browsing internet (recognized web
sites) which discussed few issues related the research objectives, inter alia, Islamic
principles and concepts related to Islamic law; the standards and guidelines on finance
and banking industry. Furthermore, the researchers are also involved in various industry
















































At the second phase, researchers analysed the data to choose specifically the
frameworks, standards and guidelines that related only to Islamic finance and banking
from various institution worldwide in order to investigate their approaches in guiding
Islamic finance industry.
Islamic law comparison analysis has been conducted in order to determine the
accurate view on allowing investment in mix business activities. Moreover, the study
also reviewed few samples of Sukuk issuance to explore its conformation with the
standards and guidelines from 2005 to 2010. The study was designed to look into its
conformity with the values and the spirit of Shariah (Maqasid ). The reason behind the
timeframe was due to the fact that previous guidelines and standards deemed as
outdated before the tenure. Moreover, the study focused in exploring any differences
that may occur in the Sukuk after the new pronouncement of AAOIFI in 2008. Hence,
this paper reported this particular phase of the research.
For the benefit of the readers, though it has not been reported in this paper, as to
support the findings, this study also interviewed few Shariah advisors to get to know
their views on the discussed matters. The respondents that the study interviewed
consist of 24 people that have experiences as Shariah advisors, Shariah officers or
people that are familiar with Maqasid Shariah concept and Islamic banking via face to
face interviews and written interviews through e-mail. Those Shariah officers, which
the researchers had chosen for written interview by sending to them structured open
ended questions, consist of people holding several posts in Islamic banks such as
assistant manager, Shariah advisor, head of Shariah department and Shariah
executives. On the other hand, six face to face interviews has been made with six
Shariah advisors who are directly involve in Islamic finance practices.
4. Review on few issuances of Sukuk
As the paper is meant to analyse few Sukuk in looking into their conformity to the
AAOIFI guideline, the following is the result of the study.
4.1 Englotechs Holding Bhd[4]
As discussed before, Englotechs Holding Bhd is an investment holding and provision
of management services. Its subsidiaries are principally involved in many activities,
inter alia, manufacture of gloves, trading in all kinds of industrial and household safety
products, investment holding, manufacture of cotton liners and cotton work gloves and
processing of rags, trading in all kinds of cleanroom accessories and products,
manufacture of palm coated gloves; and manufacture of polyvinyl chloride gloves.
4.1.1 Shariah issues on the issuance. There are few issues that arise from the
issuance.
(i) Controversial issue of al-inah and bay al-dayn. As stated in the principal term and
condition (PTC), the issuer sold its asset to the investors at a specific price and
subsequently, the investors sold the asset to the issuer on deferred payment basis at
cost plus profit. The issuer issued the certificate to represents the claims over the future
payments (receivables). Thus, the issue of al-Inah transaction clearly exist.
Generally, Islamic scholars who rejected Bay Al-Inah were depended on few
evidences. As narrated by Ibn ‘Umar in Abi Daud (no. 3003) that he heard the Prophet
(PBUH) says: if you transacted by using al-’inah, and you took tails of cow (busy















































Allah (Almighty) would overload on you humiliation which would not be removed
from you unless you return back to your religion.
From this hadith, according to Ibn Qudamah (n.d., p. 4/45) they concluded that it
showed explicitly about the threat of humiliation. This threat explained that the rule of
al-’inah was haram.
Other hadith explicitly supported the former as narrated from Shu’bah, from
Ibn Ishaq al-Shabi’i, from his spouse al-”Aliyah bint Anfa” bin Shurahbil, she said:
I and mother of Zayd bin Arqam’s son (umm walad) entered (and met with ‘Aishah).
The Umm Walad said (to ‘Aishah): I sold my slave to Zayd bin Arqam at 800 dirhams
in credit. Then I bought back the slave from him at 600 dirhams (in cash). She
(i.e. ‘Aishah) told her: “What a bad sale, and what a bad purchase. Tell Zayd bin Arqam
that his jihad (holy sacrifice) were void except he repents” (Al-Shafi’i, 1993, p. 3/47).
Those who reject Bay Al-Inah concluded from the hadith that ‘Aishah did not
mention the coarsening warning except if it was revealed to the prophet PBUH. Hence,
‘Aishah’s saying was considered as the revelation to the Prophet PBUH although
‘Aishah did not trace back the saying to him (Ibn Qudamah, n.d., p. 4/45).
Thereafter, the investors are able to trade the certificate in secondary market under
Bay’ Al-Dayn concept. Hence, the controversial of selling dayn (debt) at premium or
discount has also appeared. The practices of inah sale purchase and debt sale were
against international Shariah standards such as AAOIFI and the International Fiqh
Academy.
(ii) Leakages of fund to refinance conventional funds. The PTC clearly states that
the proceeds will be used to refinance the following:
. Repayment or refinancing of existing bank borrowings, hire purchase and/or
leasing facilities up to RM16,000,000 which included conventional borrowing.
. Repayment or refinancing of additional bank borrowings, hire purchase and/or
leasing facilities (if any) which included conventional borrowing.
On the other hand, though the leakages of Islamic fund are not the main issue among
many scholars, as the Islamic law does not oblige the seller to know the intention of the
buyer. However, the overall product structure and the custom of the company’s
practices show that the company is using the fund for non-compliant activities. Hence,
the application of the maxim, al-ma’ruf urfan ka al-msyrut syartan (something which is
known considered as something which is explained). This is also to comply with the
revelation, e.g. al-Quran where Allah SWT said:
And they should assist among them on good and obedient, and not to assist among them in a
sin and conflict.
4.2 Kwantas SPV Sdn Bhd[5]
The principal activity of the company is:
. To enter into a sale and lease back arrangement with Kwantas Plantations Sdn
Bhd (KPSB), Aman Bersatu Sdn Bhd (ABSB) and Benar Bersatu Sdn Bhd
(BBSB) (collectively referred to as the “sellers/lessees”) in respect of certain
identified oil palm plantation estates (Ijarah assets) owned by the respective
sellers/lessees.
















































. To sell and buy back the CP/MTN assets to and from the trustee in accordance
with the Shariah principle of Murabahah.
. To issue Murabahah CP/MTN in accordance with the Shariah principle of
Murabahah.
. To accept CP/MTN assets as “hibah” or gift from the CP/MTN asset owners.
. To act as the trustee for the Ijarah assets, all lease payments in respect thereof
and all other benefits, assets, or entitlements accruing pursuant to the Sukuk
Ijarah for the benefit of the Sukuk Ijarah investors (which may include the joint
lead arrangers).
4.2.1 Shariah issues on the issuance. The issue that arise from the issuance.
(i) Controversial issue of Al-Inah and Bay Al-Dayn. The issuance of Murabahah
CP/MTN under the principle of Bay’ Al-Inah and Bay Al-Dayn as pursuant to the
Murabahah arrangement, the trustee will then sell the CP/MTN Assets back to the SPV
via Murabahah sales agreements. The Murabahah sales price would represent the
principal and profit under the relevant Murabahah CP/MTN. The Murabahah CP shall
be issued at a discount to nominal value and the issue price shall be calculated in
accordance with the formula specified in part III, Section 5 of the Rules on Fully
Automated System For Issuing/Tendering (FAST) issued by BNM, as amended and
substituted from time to time (FAST rules). On the other hand, the Murabahah MTN
shall be issued at par, premium or at a discount to nominal value and the issue price shall
be calculated in accordance with the formula specified under part III, Section 5 of the
FAST rules.
4.3 Konsortium lebuhraya utara-timur (KL) Sdn Bhd[6]
As mentioned before, this Sukuk was issued by Konsortium Lebuhraya Utara-Timur (KL)
Sdn Bhd (“Issuer” or “Kesturi”). Its principle activities are design, construction, operation,
management and maintenance of the Duta-Ulu Kelang Expressway (Expressway).
4.3.1 Shariah issues on the issuance. There are few issues that arise from the
issuance.
(i) Issue of ownership. As stated in the PTC of the IMTNs, it shall be issued under
the Islamic principle of Musyarakah. The investors of each tranche of the IMTN
(“Musyarakah Partners”) shall form a Musyarakah amongst them and shall enter into a
venture as part of the financing arrangement. The venture in this case refers to
investments in certain portfolio units which represent individual shares of the
undivided beneficial ownership in a portfolio comprising the concession assets[7].
The PTC stated that “Portfolio units” represent individual shares of the undivided
beneficial ownership in a portfolio comprising the concession asset “p4”.
The PTC then elaborated further on the mechanic of beneficial ownership by saying
that:
Kesturi (in its capacity as the Owner of the Concession Assets) shall declare a trust
over the Portfolio in favour of all the Unitholders of the trust and acts as the portfolio
trustee “p4”.
Hence, there are two issues on the ownership of the Musyarakah venture on the















































(1) if the beneficial ownership is at par with legal ownership and the unitholders,
i.e. investors are able to redeem the asset in the event of insolvency of the
venture; and
(2) is the creation of trust sufficient to represent the ownership without proper title
transfer to the venture.
Moreover, AAOIFI in its statement has stressed that the manager issuing Sukuk must
certify the transfer of the ownership of such assets in its (Sukuk) books, and must not
keep them as his own assets. Hence, did Kesturi take out the concession asset from its
book and list it in Musyarakah venture book?
(ii) Issue of tradability of Sukuk. As the IMTNs are representing undivided
beneficial ownership of the investors over the concession assets through Musyarakah
venture, the Sukuk are representing cash money at the beginning of the issuance.
Hence, it should be traded at par. However, after developing the asset until the tangible
portion is bigger than cash portion of the venture, the Sukuk are free to be traded at
premium or discount.
(iii) Issue of undertaking to give loan. There are few controversial matters in the
PTC of this Sukuk as follows:
. If the distributable profits generated from a venture is more than the relevant
expected periodic payment to be made in respect of a particular periodic payment
date, the excess will be retained by the manager as incentive fee for managing
the venture.
. In the event that the distributable profits generated from a venture is insufficient
to make periodic distributions up to the relevant expected periodic payment due
on a particular scheduled periodic payment date, Kesturi in its capacity as the
obligor shall make top-up payments equal to such deficiency. Such top-up
payments shall be set-off against the exercise price (as defined below).
These two issues had been criticised clearly by AAOIFI statement and Shaykh Taqi
Usmani.
(iv) Issue of re-purchase the asset for its nominal value. In the redemption of the
Sukuk, the PTC clearly described that:
[. . .] unless previously redeemed or purchased and cancelled, the IMTNs will be redeemed by
the Issuer at 100% of their nominal value on their respective maturity dates. Once the IMTNs
are redeemed, they cannot be reissued.
The term explicitly provided guarantee of principle at the end of the tenure which
contradicts with the AAOIFI Shariah standards.
4.4 Senai-desaru expressway berhad Sukuk[8]
The above Sukuk shall be issued under the financing principle of Ijarah, which is one
of the Shariah principles and concepts approved by the Shariah Advisory Council of
the Securities Commission Malaysia as stated in its PTC document issued in 2010.
The trustee on behalf of the holders of the Sukuk (“Sukuk holders”) shall, from time
to time, purchase certain identified assets (as defined under paragraph 2(t)) from
Senai-desaru expressway berhad (SDEB) by way of transfer of the beneficial
















































agreed purchase price. The purchase price for the first issuance will be equivalent to
the redemption value of the outstanding Islamic debt securities issued by SDEB under
the Islamic principle of Bai’ Bithaman Ajil Islamic Debt Securities (“BaIDS”). The
identified assets being purchased shall be Shariah-compliant and the values of the
identified assets are in compliance with the SC’s SAC Pricing Guidelines.
The trustee (acting on behalf of the Sukuk holders) as the “lessor” shall then, from
time to time, lease the identified assets to SDEB, as the “lessee”, for a pre-determined
rental amount (“Ijarah Payment”) pursuant to the relevant Ijarah agreement (each an
“Ijarah Agreement”). During the tenure of the Ijarah agreements, the trustee on behalf
of the Sukuk holders will receive the Ijarah payment due from the lessee.
The issuer shall declare a trust (“Declaration of Trust”) over the identified assets,
the present and future rights and interest in all of the Ijarah agreements, the purchase
undertaking and the proceeds of the foregoing (collectively the “trust assets”) in favor
of the trustee acting for and on behalf of the Sukuk holders. The issuer shall issue the
Sukuk to the Sukuk holders to represent the Sukuk holders’ undivided beneficial
ownership in the trust assets.
Pursuant to a purchase undertaking granted by SDEB as the obligor in favor of the
trustee for and on behalf of the Sukuk holders, the Obligor shall undertake to purchase
the trust assets from the Sukuk holders at the exercise price (as defined in paragraph
2(u)) on either of the following events:
. upon any declaration of an event of default (as defined in paragraph 2(x)); or
. upon the occurrence of an early redemption of all the outstanding Sukuk per
paragraph 2(z)(13) below.
Pursuant to a sales undertaking, granted by the trustee for and on behalf of the Sukuk
holders in favor of the Obligor, the trustee for and on behalf of the Sukuk holders shall
undertake to sell the trust assets to the Obligor at the exercise price on the maturity of
the IMTN programs.
In the event of any overdue payments of any amounts due under the purchase
undertaking or the sales undertaking as the case may be, the Obligor shall pay to the
trustee for the benefit of the Sukuk holders a compensation (“Ta’widh”) on such
overdue amounts at an amount and manner prescribed by the SC’s SAC from time to
time in accordance with the Shariah principles.
Upon full settlement of the purchase undertaking and sales undertaking as the case
may be, the Declaration of Trust will be subsequently dissolved and neither the trustee
nor the Sukuk holders shall thereafter have further rights and/or obligations to the trust
assets. For the avoidance of doubt, the Declaration of Trust will only be dissolved if all
the series of the Sukuk under the IMTN programs have been purchased and fully paid.
SDEB shall enter into a service agency agreement with the trustee (acting on behalf of
the Sukuk holders) pursuant to which SDEB as the service agent agrees to perform
major maintenance and pay ownership expenses in respect of the identified assets
(“ownership expenses”) on behalf of the trustee, which are to be reimbursed by the
trustee to SDEB upon the expiry of all of the Ijarah agreements. The trustee shall pay on
behalf of the Sukuk holders and accumulate all costs of the ownership expenses and
submit its claim upon the exercise of the purchase undertaking or the sales undertaking,















































maturity dates the accumulated costs of the ownership expenses paid by SDEB. This
amount will be set-off against the exercise price of the Sukuk.
4.4.1 Shariah issue on the issuance.
(i) Issue on the ownership under Ijarah principle. The originator would actually intend
to legally retain the asset in question and hence, the Sukuk products have been structured
to that effect. In some Sukuk issuance, the assets concerned may be shares of companies
which do not confer real ownership, although it offers a right to returns to Sukuk holders.
Such arrangements would render the Sukuk not lawful in the eyes of Shariah:
The Issuer shall declare a trust (“Declaration of Trust”) over the Identified Assets, the present
and future rights and interest in all of the Ijarah Agreements, the Purchase Undertaking and
the proceeds of the foregoing (collectively the “Trust Assets”) in favor of the Trustee acting
for and on behalf of the Sukukholders. The Issuer shall issue the Sukuk to the Sukukholders
to represent the Sukukholders’ undivided beneficial ownership in the Trust Assets.
In the case of Ijarah Sukuk (for example), it is essential that the Ijarah certificates are
designed to represent real ownership of the leased assets, and not only a right to
receive the rent. Ijarah Sukuk holders have to jointly bear the risks of assets price and
the ownership related costs and share its rents by leasing it to any user. In the case of
destruction of the assets, each holder will suffer the loss to the extent of his ownership.
This is in line with the Shariah principles of “Al-Ghurm bil Ghunm” (no reward without
risk) and “al-Kharaj bil Daman” (any benefit must be accompanied with liability).
4.5 TTM Sukuk Berhad[9]
The Sukuk was issued by TTM Sukuk Berhad to raise money through issuance of
Shariah-compliant securities and to lend proceeds from the issuance of the Sukuk to
Trans Thai-Malaysia (Thailand) Limited (“TTMT”). The Sukuk used the Shariah
principle of Murabahah utilising commodities (“Commodity Murabahah”).
4.5.1 Shariah issues on the issuance.
(i) Issue of tradability of Sukuk. As the Sukuk are derived from Murabahah
transaction, the Sukuk represent receivables and should be traded at par as accordance
to the Statement of AAOIFI Shariah standards. However, these Sukuk are traded
at discount.
(ii) Leakages of the fund to non-compliant activities. Though the recent AAOIFI
statement did not discuss this issue, the PTC clearly stated that the proceeds of the
Sukuk could be used to finance riba based loan (principle and profit) as follows.
The proceeds of the Sukuk shall be utilised to fund an intercompany loan
(the “intercompany loan”) to its parent company, TTMT. The intercompany loan may
only be utilised. To refinance the following shareholders’ loans:
. Loan agreement dated 28 July 2006 between TTMT as borrower and
PETRONAS as lender for a bridging facility of up to US$73,800,000.
. Loan agreement dated 31 July 2006 between TTMT as borrower and PTT as
lender for a bridging facility of up to US$73,800,000, granted to TTMT for the
phase II project (the “shareholders loan agreements”).

















































4.6 Saudi electricity company[10]
As mentioned before, this Sukuk was issued by Saudi Electricity Company (the “issuer” or
“SEC”) at par, without discount or premium. As informed before, the proceeds of the issue
of the Sukuk, after deduction of the combined management and selling commission, will
be used by the Issuer for general corporate purposes including meeting working capital
requirements, refinancing existing financial obligations and capital expenditure and the
making of other investments. This information is taken from its PTC issued at 2010.
4.6.1 Shariah issues on the issuance. There are few issues that arise from the
issuance.
(i) Issue of ownership. The PTC stated that the Sukuk constitute undivided
beneficial ownership interests in the Sukuk assets and will rank pari passu without any
preference or priority among themselves. The Sukuk will be issued on an unsecured
and unsubordinated basis.
Moreover, AAOIFI in its statement has stressed that the manager issuing Sukuk
must certify the transfer of the ownership of such assets in its (Sukuk) books, and must
not keep them as his own assets. Hence, did SEC take out the concession asset from its
book and list it in Musyarakah venture book?
Sukuk assets
(a) Transfer of Sukuk assets: pursuant to a Sukuk assets transfer agreement to be
entered into between the Issuer, the Sukuk holders’ agent and the custodian prior to the
closing date (the “Sukuk Assets Transfer Agreement”), upon payment of the issue
price, the issuer will transfer to the custodian the applicable percentage of certain
specified rights and entitlements (under CMR 169 and the distribution license) to
undertake the connection services and levy the connection charges for a period of
20 years, as further described in the Sukuk Assets Transfer Agreement (the “Sukuk
assets”) to be held by the Custodian for the benefit of the Sukuk holders.
Pursuant to a Sukuk assets administration agreement to be entered into between the
Issuer, the Custodian and the Sukuk holders’ agent on or before the closing date
(the “Sukuk Assets Administration Agreement”), the issuer undertakes to provide
certain services in respect of the Sukuk assets in return for the administration fee.
(ii) Benchmarking with conventional banking rate. As stated in the PTC “benchmark
rate” means, in relation to any periodic distribution period, SIBOR, the Saudi inter-bank
offered rate for three month Saudi Riyal deposits determined in accordance with
condition 7(b) (benchmark rate) in relation to such periodic distribution period.
(iii) Issue of tradability of Sukuk. As the Sukuk are representing undivided
beneficial ownership of the investors over the electricity company assets through
Musyarakah venture, and the company will act as “wakil to invest” the Sukuk
representing cash money at the issuance however, it represent tangible asset after the
transfer of the asset to the Sukuk holders and can be traded at premium.
(iv) Issue of repurchasing asset for its nominal value. In the redemption of the
Sukuk, the PTC clearly described under undertaking by the issuer that the issuer who
is also investment agent undertook to buy the Sukuk from the Sukuk holders at fair
price which is pre-determined purchase price plus any applicable extra amount,
or specified amount.
According to AAOIFI: it is not permissible for the Mudarib (investment manager),
sharik (partner), or wakil (agent) to undertake {now} to re-purchase the assets from















































extinguished, at the end of its maturity. It is, however, permissible to undertake the
purchase on the basis of the net value of assets, its market value, fair value or a price to
be agreed, at the time of their actual purchase.
Although the AAOIFI standards stated that it is permissible to sell at fair price,
however, the way PTC describing the value of “fair price” still fall under controversial
guaranteeing of principal amount.
5. Conclusion
The fundamental nature of Sukuk is to have Shariah-compliant investment instruments
which do not have any conflict with Islamic laws. So when the renowned Shariah scholar
Sheikh Muhamad Taqi Usmani opined that about 85 percent of Sukuk did not comply
with Islamic law, it creates confusion among the industry players. Consequently,
AAOIFI in February 2008 has initiated a specific standard on Shariah issues in Sukuk.
This paper analyses several Sukuk issuances by referring to this AAOIFI’s new
standard. The study concludes that there were negligible changes on the principle term
and condition of the Sukuk after the pronouncement, thus it did not much effect in
changing the Shariah advisors and industry players in deciding more authentic
principles and decisions. Among other issues discovered in the Sukuk issuance in 2008
(after the issuance of AAOIFI Shariah Standard on Sukuk) are the issue of ownership,
bai inah and bai al-dayn, the leakages of fund and tradability of Sukuk. However, it is
acceptable that the advisors tried their very best in making efforts to minimize
controversial decision as to suit current financial practices.
Notes
1. Sukuk is a term to describe the Islamic version of financial bond, however its characteristics
and features are different from the bond as it follows Islamic financial contracts principles.
2. www.nortonrose.com/knowledge/publications/2008/pub16852.aspx?page¼080912091at 2/9/
2010
3. Statement of AAOIFI Shariah standards concerning Sukuk in February 2008.
4. As taken from its PTC which was published in 2005.
5. As taken from its PTC which published in 2006.
6. As taken from its PTCs that was issued in 2010.
7. See principle term and condition of the Kesturi, p. 32.
8. As taken from its PTC issued in September 2010.
9. As taken from its PTC that issued in 2010.
10. As taken from its PTC issued in 2009.
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